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A /ORDER

PER AMIT SHUKLA (J.M):

The aforesaid appeal has been filed by the assessee against
order dated 23/03/2022 passed by NFAC, Delhi for the quantum

of assessment passed u/s.144 for the assessment year 2017-18.
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2. In the grounds of appeal assessee has raised the following
grounds:-

“1. The CIT Appeal of National Faceless Appeal Centre has erred
in not condoning the delay in submitting the Appeal and thereby
erred in not admitting the appeal on record.

2. The CIT Appeal of National Faceless Appeal Centre has erred
in not going through the merits of the case

3. The CIT Appeal of National Faceless Appeal Centre has erred
in continuing the addition made by Assessing Officer by not
condoning the delay and not admitting the appeal.”

3. Here in this case assessee is a civil contractor and mostly
works for small homes and developing chawls in areas like Diva
and Bhiwandi. As per the assessment order assessee has not
filed any return of income for A.Y.2017-18. Based on information
available in AIMS module, it was informed that during the
demonetization period assessee has deposited cash aggregating
to Rs.32,10,000/- in his bank account with TJSB Sahakari Bank
Ltd, Kavesar, Thane. The 1d. AO has noted that during the period
09/11/2016 to 31/12/2016 that as per the list gathered by the
Income Tax department about the persons who have deposited
cash during demonetization period but have not filed the return
of income, assessee was one of them, whose name was
mentioned in high value cash transaction. Accordingly, notice
u/s.142(1) dated 30/11/2017 was issued by ITO Ward (3),
Thane to file the return of income. According to AO, assessee did
not file the return of income nor responded to any of the notices

sent online. Accordingly, the 1d. AO completed the assessment
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u/s.144 and added the entire cash deposit of Rs.33,55,000/-
requested in the bank account u/s.69A r.w.s. 115BBE.

4. Ld. CIT (A) found that there was a delay in filing of the appeal
and the reasons mentioned for the delay was that, assessee was
not aware of any assessment order being passed against him
exparte and he was not even aware of the notices issued by the
ld. AO and therefore, it remained unattended. It was further
submitted that assessee is a small time contractor and he was
not aware of any on line formalities or requirements of visiting
the ITB portal and taking any income tax updates. However, the
ld. CIT (A) held that “ignorance of law is no excuse” and

accordingly, he dismissed the appeal being barred by limitation.

5. From the perusal of the records, it is seen that the 1d. AO has
mentioned that the various notices were sent to the assessee
however none of the notices remain complied with. Not only that,
assessee had not even received the assessment order which was
passed exparte against him. It appears that assessment order
and was sent through ITB portal on 17/10/2019 and the appeal
was filed before the 1d. CIT (A) on 13/12/2020. Even the notices
sent from the office of the NFAC centre, assessee has not
responded. Since all the notices have been sent through e-mail
and through online portals and assessee being a small contractor
was not aware of such procedures nor he had any Chartered
Accountant or any authorised representative to guide him. For
this reason alone all the notices and even the assessment order

which was uploaded in the ITB portal assessee was not aware of
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any such proceedings. In the grounds, reasons for condonation
of delay in filing of the appeal assessee had stated before the 1d.
CIT (A) was as under:-

“The captioned Appellant was unaware about any order has
being passed against him and ex parte Earlier also he was not
aware about the notices issued by the Assessing Officer and
hence it remained unattended This resulted into ex parte
assessment Further, he was not aware about the formalities or
requirements of visiting the portal and checking for any Income
Tax updates or orders about him Off late, he happened to meet
some CA and in a very informal discussion he was told about
this Income tax angle and through his help only, he could meet
another CA and completed the formalities of filing the appeal.
And hence the delay, the same may please be condoned.”

6. The 1d. CIT (A) has not admitted the appeal on the ground that
it is barred by limitation and “ignorance of law is no excuse” and
there is no presumption that every tax payer is not aware of the
law. We have to take lenient view looking to the change in the
system of online communication and through ITB portal in such
cases of small time civil contractor who are without any aid of
professionals who are not aware of any such online
communication system through ITB portal. Therefore, in the
interest of justice we feel that matter should be restored back to
the file of the 1d. AO and the assessee is also directed to update
the information of communication to the Assessing Officer and
participate in the proceedings and give the explanation about the
cash deposits. The Assessing Officer shall pass the assessment

order after being given opportunity of hearing to the assessee.
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Accordingly, the matter is remanded back to the file of the 1d.
AO.

7. In the result, appeal of the assessee is allowed for
statistical purposes.

Order pronounced on 28th August, 2023.
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